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CONSTITUTIONAL RIGHTS OF PRISONERS*

By Major Conrad W. Forys**

Events at San Quentin and Attica have made prisoner
demands front page news around the world. Less violent
confrontations have helped to define the constitutional
rlghts retained by incarcerated civilians and soldiers.
The author examines this burgeoning area of the law,
focusm%_on such matters as the free exercise of rell?lon,
censorship, and disciplinary proceedings. He concludes
that some revision in military regulations is desirable
to reflect recent judicial decisions.

I. INTRODUCTION
A. THEPRISON SYSTEM

In discussing the rights of military prisoners, an understanding
of the past and present institutional framework is helpful. The
current confinement practices with which we will be concerned
have evolved not alone from a separate military confinement sys-
tem, but also from the federal, state and local systems.

Until 1875, serious military offenders were confined in the state
operated prisons, and minor offenders were handled within the
Army at post guardhouses or central facilities such as Governors
Island.* In 1873, the first United States Military Prison was
established by Congress at Rock Island, Illinois, and relocated in
1874 at Fort Leavenworth, Kansas.? Branch'prisons were estab-

*This article was adapted from a thesis presented to The Judge Advocate
General's School, U.S. Army, Charlottesville, Virginia, while the author was
a member of the Nineteenth Advanced Course. The opinions and conclusions
presented herein are those of the author and do not necessarily represent the
views of The Judge Advocate General's School or any governmental agency.

**JAGC, US. Army; Deputy Staff Judge Advocate, Fort Devens,
Massachusetts. B.A.,, 1961, University of Texas; J.D., 1970, Rutgers Law
School.

'The Army Correctional System, Office of The Adjutant General, De-
partment of the Army (1952) (information booklet).

#Id. The reasons for establishing the system were reported by the Military
Committee of the House of Representatives in recommending passage of its
bill in 1871: "*Asa measure of economy it will be beneficial. These even have
been guilty of some little crime, some violation of orders of superior officers,
offenses not stained with any great amount of moral turpitude, not in the
nature of a felony. But they are cast into prison, and stay there very
frequently years and years by the side of men of the blackest character, who
have committed robbery and murder, or other felonies. Now, it is very
improper that these soldiers should be put there, and we feel that as a
matter of economy—as a matter of humanity—as a matter of reformation,

1



55 MILITARY LAW REVIEW

lished at Fort Jay and Alcatraz in 1907, and for a short time
(1913 to 1915) the entire system was operated by The Judge
Advocate General. In 1915, the system was renamed the United
States Army Disciplinary Barracks with control of the discipli-
nary barracks and staff supervision of post guardhouses and
stockades vested in The Adjutant General. In the same year a
system of parole for all military prisoners in the United States
Army Disciplinary Barracks and its branches was authorized. In
1946, control of the United States Disciplinary Barracks and its
various branches (now inactive) and staff supervision of post
guardhouses and stockades passed to The Provost Marshal Gen-
eral,

In parallel to the military system, federal civilian prisoners
were confined in state institutions until 1895. Then the United
States Military Prison was temporarily used by the Department of
Justice until the completion of the United States Penitentiary at
Leavenworth, Kansas, in 1906, marked the start of the present
federal system. Female federal prisoners continued to be boarded
in state institutions until a separate facility was opened at
Alderson, West Virginia, in 1927.2 The military and federal
prison systems, pursuant to agreement between the Secretary
of the Army and the Attorney General, Article 58 of the Uniform
Code of Military Justice, and 18 U.S.C. § 4083 have long provided
for the confinement of military prisoners in federal civilian fa-
cilities.*

B. COURT REVIEW OF PRISONERS COMPLAINTS

For many years the courts have been extremely reluctant to
review the internal administration of any prison system, a re-

they should have a place of their own, subject to the inspection of the higher
officers of the Army, where the discipline of military men can be in a
measure enforced and a uniformity of treatment tempered with humanity
may be observed and enforced.” H. SCHENDLER, HISTORY oF THE UNITED
STATES MILITARY PRrisoN (1911).

*Thirty Years of Prison Progress, United States Penitentiary, Atlanta,
Georgia.

* The number of military prisoners in federal institutions has varied from
156 in 1915 to 3,631 in 1947. The Army Correctional System, supra, note 1.
Pursuant to 18 U.S.C. § 4083 (1964) persons convicted of offenses against
the United States or by courts-martial punishable by imprisonment for more
than one year may be confined in any United States penitentiary. But a
sentence for an offense punishable by imprisonment for one year or less shall
not be served in a penitentiary without the prisoner’s consent. For the
purposes of this section, whether a military prisoner can be confined in a
United States penitentiary is resolved by looking to the length of sentence he
could have received, rather than that which he actually received. Dorssart v.
Blackwell, 277 F. Supp. 399 (N.D.Ga. 1967).

2



PRISONER RIGHTS

luctance which undoubtedly stemmed from their recognition of
the many problems faced by prison administrators and the courts’
own lack of expertise in the area. In view of these factors, a
denial of jurisdiction over the subject matter by a court is
“understandable when it involves a dismissal of prisoners’ peti-
tions alleging no more than those deprivations inevitably accom-
panying incarceration in highly regulated institutions with
limited resources, such as complaints of restrictions on movement,
poor lighting or plumbing. However, the courts have not so limited
their dismissal of prisoners’ suits, but have also denied jurisdic-
tion where mistreatment, needless restrictions, and arbitrary and
and capricious action by prison officials have been alleged. Such
a broad denial of jurisdiction, often referred to as “the hands-
off doctrine,”® in effect allowed prison officials to function with-
out judicial review of their actions, and resulted in prisoners
having few if any enforceable rights.

Recently, as in so many other areas of the law, the courts no
longer seem willing to accept their lack of expertise and the
problems facing administrators as impenetrable obstacles preclud-
ing the scrutiny of administrative action within prison walls.
The assumptions of “the hands-off doctrine,” that courts have no
jurisdiction to entertain prisoner grievances, and therefore pri-
soners have no enforceable rights, are now of doubtful validity.
The courts now generally assume they are competent to review
prisoners’ grievances and fashion appropriate remedies. As a con-
sequence, they are now considering the previously neglected issue
of what rights prisoners retain. In considering what rights prison-
ers retain, the early statement that “a prisoner retains all the
rights of an ordinary citizen except those expressly, or by nec-
essary implication, taken from him by law” ¢ is fast becoming the
prevailing judicial philosophy. The implications of this new at-
titude are far reaching. As soon as a court adopts this attitude it
is obviously either compelled to search the record for some justi-
fication for a withdrawal of the particular right by prison of-
ficials, or take the unlikely step of permitting the right to be
withdrawn arbitrarily. Thus, it follows that absent institutional
necessity, the restriction or deprivation of prisoners’ rights will
be condemned as arbitrary action that cannot, and indeed should
not, survive. Even when the premise that a prisoner retains all
those rights except those withdrawn by necessity is obliquely

* See generally, Note, Beyond the Ken of the Courts - A Critique of Judicial
Refusal to Review the Complaints of Convicts, 72 YALE L.J. 506 (1963) for

a complete discussion of the doctrine.
¢ Coffin v. Reichard, 143 F.2d 443 (6th Cir 1944) at 445.
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phrased as, a prisoner has only such rights as can be exercised
without impairing the requirements of prison discipline or secu-
rity,” judicial attention has been focused on the basis for denial
of the right.

The new theoretical basis of the courts is exemplified by the
following :

Acceptance of the fact that incarceration, because of inherent
administrative problems, may necessitate the withdrawal of many
rights and privileges does not preclude recognition by the courts
of a duty to protect the prisoner from unlawful and onerous treat-
ment of a nature that, of itself, adds punitive measures to those
legally meted out by the court. “It is well established that prisoners
do not lose all their constitutional rights and that the Due Process
and Equal Protection Clause of the Fourteenth Amendment follow
them into prison and protect them there from unconstitutional
action on the part of prison authorities carried out under the
color of state law” [citing Washington v. Lee, 263 Fed. Supp.
327,333 affirmed per curiam 390 U.S. 3331.“

The quoted opinion is noteworthy not only for its articulation
of the new judicial attitude, but for the proposition that the Due
Process and Equal Protection Clauses are among the rights which
prisoners retain. The question of what other rights are retained
by prisoners will be discussed at length in this article which will
examine prisoner rights in the following areas: racial segrega-
tion, communications, exercise of religion, medical treatment,
punitive proceedings and early release, and prisoner and military
status. In this examination, the reader should be alert to the
actual or potential justifications for regulation of prisoners and
withdrawal of their rights. If, as has been asserted, justification
is mandatory, then unnecessary regulations or limitations are
arbitrary action that should not be continued.

11 RACIAL SEGREGATION

Considering how thoroughly the United States Supreme Court
has searched for the requisite state action in order to invalidate
racial segregation under the Fourteenth Amendment,® it would

‘Sostre v. McGinnis, 334 F.2d 906, (2nd Cir 1964), cert. den, 379 U.S. 892
E1964)). See also, United States ». Maglito, 20 U.S.C.M.A. 496, 43 C.M.R. 296
1971).

¢ Jackson ». Godwin, 400 F.2d 529, 532 (5th Cir. 1968). .

‘Marsh v, Alabama, 326 U.S.501 (1946), the “company town” is state
action; Shelley ». Kramer, 334 U.S. 1 (1948) judicial enforcement of
restrictive covenants is state action; Terry ». Adams, 345 U.S. 461 (1953),
the Jaybird “primary” as state action; Gamer ». Louisiana, 368 U.S. 157
(1961), licensing is state action; see also Burton ». Wilmington Parking
Authority, 364 U.S. 810 (1961) ; Reitman ». Mulkey, 387 U.S.369 (1967).

4
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seem that any racial segregation in a confinement system could
not be justified. However, under certain circumstances racial
segregation in a prison is legally permissible. In Lee v. Wash
ington,*® the Supreme Court affirmed the decree of a three judge
district court ** directing desegregation of Alabama’s prisons and
invalidating the state statute which had required complete and
permanent segregation of the penal system. The Court noted that
the decree would make allowance for the necessities of prison
security and discipline.*> A concurring opinion elaborated on
this ;13

In joining the opinion of the Court, we wish to make explicit
something that is left to be gathered only by implication from the
Court’s opinion. That is that prison authorities have the right,
acting in good faith and in particularized circumstances, to take
into account racial tensions in maintaining security, discipline,
and good order in prisons and jails. We are unwilling to assume
that state or local prison authorities might mistakenly regard such
an explicit pronouncement as evincing any dilution of this Court’s
firm commitment to the Fourteenth Amendment’s prohibition of
racial discrimination.

Subsequent to this case, two federal district courts have held
that temporary racial segregation is permitted when compelled by
necessity.** One court 3 concluded :

it is evident that segregation, for the limited purpose of avoiding
imminent prison violence, is at the discretion of prison authorities.

Although a group of militant prisoners may want continuing
segregation within an institution for their own reasons, one
district court has recently stated that black prisoners have no
constitutional right to establish their own distinct society within
a prison.®

Although racial segregation, under the Lee v. Washington
exception, is not explicitly authorized in Army regulations as
an emergency measure available for confinement facilities, it
should be included, considering that it has in fact been used in

390 U.8. 333 (1968).

* Washintgon ». Lee, 263 F. Supp. 327 (M.D. Ala. 1967).

# | ee v. Washington, 390 U.S. 333, 334 (1968).

®Id. at 334.

“Wilson v. Kelley, 294 F. Supp. 1005 (N.D. Ga. 1968); Rentfrow .
Carter, 296 F. Supp. 301 (N.D. Ga. 1968). But see McClelland ». Sigler, 327
F. Supp. 829 (D. Neb. 1971), holding that segregation by race in state prison
is constitutionally impermissible notwithstanding testimony that disturbances
would accompany desegregation.

“Rentfrow v. Carter, 296 F. Supp. 301, 303 (N.D. Ga. 1968).

* Roy v. Brierley, 316 F. Supp. 1057 (W.D. Pa. 1970).
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the last resort by corrections officers and is legally permissible.
However distasteful and sensitive a measure it may be, it is
certainly preferable to injury or loss of life whenever a race
riot is imminent within a stockade.

The Lee v. Washington decision may have implications beyond
the field of racial segregation. If the “institutional need” of main-
taining security, discipline and good order is so essential to ef-
fective prison administration that the Supreme Court will permit
prison authorities acting in good faith to modify desegregation
when warranted by the circumstances, then perhaps other limita-
tions on constitutional rights can also be justified in prisons
using the same analysis. Conversely, if the “nexus” between a
regulation or action by officials that limits constitutional rights
and institutional needs (security, discipline and good order) can:
not be sufficiently shown under the particular factual circum-
stances, then the limitations on the particular rights involved
cannot be continued. If no showing of justification under the
facts can be made, then the regulation or action by prison officials
could be challenged as arbitrary and capricious. This analysis
provides a convenient tool for gauging the merits of any Army
regulation that has an effect upon the constitutional rights of
prisoners, and determining whether any modifications are called
for. It can also be used to determine the reasonableness of a
corrections officer’s actions in managing a confinement facility,
with the prerequisite of good faith of particular importance. How-
ever, the elements of security, discipline and good order that
comprise this concept of “institutional need” should not be re-
garded as all inclusive. Perhaps other elements, such as rehabilita-
tion, should be added to complete the analysis.

111 COMMUNICATIONS

The control of prisoner communications is typically covered
in detailed prison regulations which limit incoming and outgoing
mail, the amount of printed matter which can be retained in a
prisoner’s possession, the number and types of visitors, communi-
cations with news media, and verbal expressions of prisoners.”

¥ See generally, Comment, Constitutional Law— Enforcement of Prison
Discipline and its Effectupon the Constitutional Rights of Those Imprisoned,
8 ViLL. L. Rev. 379 (1963) ; Note, Constitutional Rights of Prisoners: The
Developing Law, 110 U. Pa. L. Rev. 983 (1962); Note, The Problems of
Modern Penology: Prison Life and Prisoner Rights, 53 lowa L. REvV. 671
(1967); see also Prisoner Correspondence: An Appraisal of the Judicial
Refusal to Abolish Banishment As A Form of Punishment, 62 J. Crim. L.C.
& P.S. 40 (1971).

6
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In reviewing the earlier case law in the area, one commentator
concluded that there is no absolute prisoner right to use the
mails.’® Until quite recently the courts generally by-passed any
constitutional issues raised by prison control of prisoner com-
munication~Ina~1965, the Eighth Circuit ?° asserted that prison
administration of correspondence would be subjected to judicial
scrutiny whenever it was administered in such a fashion as to
“shock general conscience or to be intolerable in fundamental
fairness.” 2* By this time the courts had generally upheld the
censorship of both incoming?? and outgoing mail.?® Such censor-
ship was permitted either as rationally related to the ends of
discipline, institutional security, and rehabilitation, or as simply
a matter of prison regulation not within the court’s jurisdiction.
The following passage is a typical judicial response :

While an inmate of such an institution should be allowed a reasona-
ble and proper correspondence with members of his immediate
family, and, at times, with others, it is subject to censorship to be
certain of its reasonableness and propriety. A broader correspon-
dence is subject to substantial limitations or to absolute prohibitions.
Control of the mail to and from inmates is an essential adjunct
of prison administration and the maintenance of order within the
prison?*

“Constitutional Rights, supra, note 17 at 996.

"Comment, supra, note 17 at 385 and cases cited therein.

® Lee v. Tahash, 352 F.2d 970 (8th Cir. 1965).

#Id, at 972. The court speculated as to what factual circumstances would
meet this standard and concluded that restricting correspondence where a
serious family illness emotionally affected a prisoner would suffice. So, too,
would the refusal to allow mailing of some particular letter which affects an
absolute right by discriminating against a prisoner’s race or religion.

# E.g., Fulwood v. Clemmer, 206 F. Supp. 370 (DDC 1962); Dayton v.
Hunter, 176 F.2d 108 (10th Cir. 1949), cert. den., 338 U.S. 888 (1949);
Numer v, Miller, 165 F.2d 986 (9th Cir. 1948); Fussa v. Taylor, 168 F.
Supp. 302 (M.D. Pa. 1958). In United States ». Myers, 237 F. Supp. 852
(C.D. Pa. 1968), the denial to a state prisoner of the privilege of receiving
mail written in Hungarian from his only relative when the privilege was
afforded English-speaking prisoners and an interpreter was available was
held to be unconstitutional discrimination under Korematsu ». United States,
323 U.S. 214 (1949), for which relief was available under the civil rights
statute.

#* E.g., Gerrish v. State of Maine, 89 F. Supp. 244 (D. Maine 1950) ; Reilly
v. Hiatt, 63 F. Supp. 477 (M.D. Pa. 1945) ; State ex rel. Jacobs v. Warden of
Maryland Penitentiary, 190 Md. 755, 69 A.2d 753 (1948) ; Ortega v. Ragan,
216 F)‘.2d 561 (7th Cir. 1954) ; Fulwood v. Clemmer, 206 F. Supp. 370 (DDC
1962).

* McCloskey v. State of Maryland, 337 F.2d 72, 74 (4th Cir. 1964). The
specific holding of the case was that an anti-Semitic prisoner attempting to
enter into correspondence to express anti-Semitic beliefs has no judicially
enforceable right to propagandize, whether his propaganda be directed to
other inmates or outsiders.



55 MILITARY LAW REVIEW

As this passage indicates, prison officials have also assumed a
moralistic role by screening correspondence to insure “reason-
ableness and propriety.” However, institutional regulation of such
mail may not be exercised arbitrarily or in a discriminatory
fashion as in Rivers v. Royster, where the prison superintend-
ant’s denial of the right of a Negro prisoner to receive a non-
subversive Negro newspaper while permitting white inmates to
receive white newspapers was held to be a denial of equal protec-
tion under the Fourteenth Amendment.?® Major exceptions to
censorship by prison authorities have been made in the case of
mail addressed to the courts or attorneys or government officials.
The general feeling is that the right to counsel carries with it the
right to use the mails to obtain and communicate with counsel,?
and since the sole means of access to the courts available to
prisoners is the mails, unlimited and uncensored use of the mails
is required.?”

But, some recent cases indicate that correspondence with at-
torneys is still not absolutely free from censorship. In Cox v.
Crouse,*® a warden’s opening, reading, and communicating to the
attorney general the contents of letters from a prisoner to his
attorney was upheld by the Tenth Circuit. In Rhinehart v.
Rhay 2 the intercepting of letters written to a prisoner’s attorney

* 360 F.2d 592 (4th Cir. 1966). Accord: Jackson ». Godwin, 400 F.2d 529
(9th Cir. 1968) (arbitrary enforcement and application of prisoner
newspaper and magazine regulations applied to publications aimed at the
Negro reader is racial discrimination in violation of the 14th Amend.). See
also Dayton v. MceGranery, 201 F.2d 711, 712 (D.C. Cir. 1953) (dictum).

* Coleman v. Peyton, 340 F.2d 603 (4th Cir. 1965) ; McCloskey v. State of
Maryland, 337 F.2d 72 (4th Cir. 1964). “That prison inmates do not have all
the constitutional rights of citizens in society—and may hold some
constitutional rights in diluted form—does not permit prison officials to
frustrate vindication of those rights which are enjoyed by inmates, or to be
the sole judge—by refusal to mail letters to counsel—to determine which
letters assert constitutional rights.” Nolan ». Scafati, 430 F.2d 548, 551 (1st
Cir. 1970).

* A state and its officers may not abridge or impair a prisoner’s right to
?Pgly to a federal court for a writ of habeas corpus. Johnson v. Avery, 393

.S. 483 (1969). Coleman v. Peyton, 362 F.2d 905 (4th Cir. 1966), cert. den.,
385 U.S. 905 (1966) (censorship not permitted) ; prevention of timely appeal
by suppression of appeal papers violates the Equal Protection clause of the
14th Amend. Dowd ». United States ex rel. Cook, 340 U.S. 206 (1951) ; mail
censorship is a universally accepted practice so long as it does not interfere
with the inmates access to the courts. Prewitt v, State of Arizona ez rel.
Eyman, 315 F. Supp. 793 (D. Ariz. 1969); prisoners in isolation are not
denied reasonable access to attorneys and the courts when their cor-
respondence to these parties is restricted to cases already pending. Hatfield v.
Bailleux, 290 F.2d 632 (9th Cir. 1962).

* 376 F.2d 824 (10th Cir. 1967), cert. den., 389 U.S.865 (1967).

314 F. Supp. 81 (W.D. Wash. 1970). Accord, Sostre ». McGinnis, 442
F.2d 178 (2d Cir. 1971).

8
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which contained reports of the prisoner’s alleged observations
of acts of oral sodomy among the prison population was held
not a violation of the prisoner’s civil rights. The latter case
would suggest that the inclusion of extraneous matter (prison
gossip, etc.) in correspondence with attorneys may serve as a
pretext for official scrutiny of such mail, and may be enough to
persuade a court to allow such censorship to continue. In per-
mitting scrutiny of prisoner mail addressed to attorneys, a court
in effect decides that interception of mail on behalf of other
interested government officers, or suppression of allegations con-
cerning prison conditions are more important than the preserva-
tion of the attorney-client communications privilege. Since prison
officials do not know whether collateral matters are within cor-
respondence unless they examine it, “reasonable limitations” 3°
on privileged correspondence nullify the privilege.

One approach to reconciling the prison inspection of attorney
correspondence with the need for unlimited use of the mails has
been suggested by a federal court in Maine. The court noted that
if mail is opened in the absence of the inmate, his attorney will
be reluctant to communicate fully with his client because of the
fear that the correspondence will be read by others. Therefore,
Maine state prison officials are now permitted to continue open-
ing such mail in a contraband inspection, but inmates are en-
titled to be present at the opening of their mail.**

In contrast to whatever censorship exception may exist in re-
gards to courts, attorneys, and other public officers, absolute
prohibitions against prisoner communications with the news
media have been sustained.** This would seem to indicate that
preventing the dissemination of prisoner allegations is a matter
of high priority although there are no opinions sustaining the
prohibition that discuss the underlying policy reasons.

Besides the censorship restrictions, regulations limiting the
number and type of persons with whom a prisoner may corre-
spond have been upheld 3 as well as limits on the amount of

®1.g., Hatfield v. Bailleux, 290 F.2d 632 (9th Cir. 1962).

* Smith v. Robbins, 328 F. Supp. 162 (D. Maine 1971).

“But 8ee McDonough w». Director, 429 F.2d 1189 (4th Cir. 19-70),
permitting prisoner correspondence with Playboy Magazine in order to obtain
psychiatric, financial and legal assistance, but not if correspondence is to
effect publication of a critique of penal laws or about the prisoner himself.
See also Nolan v. Fitzpatrick, 326 F. Supp. 209 (D. Mass. 1971}, which
requires prison officials to justify a refusal to mail a letter to news media.

® B.g,, Lee v. Tahash, 362 F.2d 970 (8th Cir. 1966) (12 correspondents) ;
Fussa v. Taylor, 168 F. Supp. 302 (M.D. Pa. 1968) (refusal of authorities to

forward inmate’s mail to his common-law wife incarcerated in state
reformatory upheld).
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printed matter that may be retained in a prisoner's possession.
Similarly, prison authorities have routinely limited the number
and type of persons who may visit a prisoner. Considering that
in Walker v. Pate,® a prisoner's complaint that he was not per-
mitted to receive visits by his wife and daughter was held not
to. state a claim under the Sixth or Fourteenth Amendments,
visitation rights can be severely limited ®¢ under the majority of
court opinions. Although limitations of some sort are warranted
by the time and space available to prisoners, narrower restric-
tions would seem to have little justification other than their
traditional place in prison regulations, and may be viewed as
a subtle punitive measure directed at prisoners generally. This
feeling is buttressed by the observation that even greater restric-
tions on correspondence and visitation normally accompany
prisoners placed in punitive isolation in many prison systems. In
response to the argument that administrative limitations in cen-
soring mail require limiting prisoners' correspondence, one com-
mentator has answered that providing more censors should be
considered as an alternative to limiting mail volume.*” The same
alternative should be applicable to visitation rights as well. In-
deed, the possible consequences of eliminating all such restric-
tions should be explored, particularly the potential effect upon
rehabilitation efforts. Most importantly, the justifications for all
censorship and other limitations on communications should be
examined in light of their adverse effects upon the First Amend-
ment rights of not only the prisoners, but of the persons desirous
of communicating with them. While such restrictions may be
justified as rationally related to the ends of discipline, security,
and perhaps rehabilitation, the rights of free speech that are
involved demand vindication.

One federal district court has recently faced the constitutional
issues alluded to above in a sweeping opinion * abolishing censor-
ship of all outgoing mail and reducing censorship of incoming
mail in the Rhode Island state prison system, concluding that

* B.g, Carey v. Settle, 351 F.2d 483 (8th Cir. 1965) (5 books) ; United
States ex rel, Lee v. Illinois, 343 F.2d 120 (7th Cir. 1956) (15 letter limit
held justified because of potential fire hazard).

» 356 F.2d 502 (7th Cir. 1966), cert. den., 384 U.S. 966 (1966).-

* E.g., United States ex rel. Raymond v. Rundle, 276 F. Supp. 637 (E.D.
Pa 1967): prison regulations circumscribing visitation rights of state
prisoners under death sentence, a standard practice with regard to all
similarly situated capital inmates, were reasonable in view of necessity of
greater supervision.

 Modern Penology, supra, note 17, at 677.

* Palmigiano v. Travisono, 317 F. Supp. 776 (D. R.l. 1970).

10
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total censorship serves no rational deterrent, rehabilitative, or
security purpose. It should be noted that the temporary injunc-
tion issued by the court is only a prelude to the resolution of the
issue as part of a suit now pending before a three judge court.
The merits of the arguments are reflected by the court’s rather
drastic action as this early stage of the proceedings.

Based on both First and Fourth Amendment grounds, the
Palmigiano opinion is unique in considering not only the free
speech rights of prisoners, but those of person wishing to com-
municate with the inmates. The screening of incoming mail to
protect prison security (drugs, weapons, escape implements) and
eliminate inflammatory writings and hard core pornography is
allowed under this ruling. But outgoing mail is not subject to
scrutiny except pursuant to a search warrant, and then only if
the mail is not directed to courts, attorneys, or public officials.
Letters to these persons are considered to be protected under the
First Amendment right to petition for grievances. The court
commented upon the prison regulation requiring prisoners to au-
thorize censorship of outgoing mail in return for mail privileges
as an inherently coercive violation of prisoner’s rights under the
Fourth Amendment. This raises an interesting question as to
the validity of any prison regulation prohibiting communications
with the news media. While the court stated that prisoners have
a right to receive printed matter, reasoning that freedom of the
press includes freedom to circulate such material absent a com-
pelling justification for interference by prison officials, it did not
specify that prisoners may communicate directly with the media
themselves. But since the court criticized the prison officials for
using their censorship controls to suppress criticism of the insti-
tution and its officials, stating that censorship for this reason is
an unconstitutional infringement of the first amendment rights
of the prisoners, including the right to petition for grievances,
the right of prisoners to communicate with news media would
seem to exist by implication.*® AS a practical matter, considering
that officials would be required to obtain a search warrant in the
case of mail addressed to the media under the court’s ruling, an

® Another federal district court has recently held the belief of prison
authorities that a publication contains inaccuracies about maladministration
of the New York prison system is not a legally sufficient ground for
curtailing a convict’s First Amendment rights. “Only a compelling state
interest centering about prison security, or a clear and present danger of a
breach of prison discipline, or some substantial interference with orderly
institutional administration can justify curtailment of a prisoner’s con-
stitutional .rights.” Fortune Society ». McGinnis, 319 F. Supp. 901, 904
(S.D.N.Y1910).
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institutional policy of restricting such mail would be difficult to
enforce, especially when such a policy could be circumvented by
addressing media correspondence to relatives of other private
persons who would then forward the mail pursuant to the prison-
er’s instructions.

Subsequent to Palmigiano, a federal district court expressly
permitted prisoners to communicate directly with the news media
under the rationale that it is better to let prisoners write news-
papers than call public attention to prison conditions by rioting.
In this case, Noland v. Fitzpatrick,*® Judge Wyzanski held that
state prisoners are entitled to write any news media an unsealed
letter concerning prison conditions unless officials can justify
their withholding of the correspondence on the grounds of secu-
rity or rehabilitation efforts.

In pointing out that prison officials have no obligation to pro-
tect the community from prisoner communications, the Palmi-
giano court has in effect ruled that an institution’s internal
policies will be communicated to the public not only by the
governmental agency concerned but by those persons subject to
its authority, who obviously have an entirely different prespec-
tive. Both the prisoners’ and officials’ views of the efficacy of
prison regulations, the competence of management, and the
quality of prison life are subject to the distortions of self interest.
But the fact that prisoners’ versions are often incorrect should
not detract from their potential value in assessing actual prison
conditions when they can be corroborated. With the benefit of
both versions of prison conditions in the public forum the com-
munity is better equipped to make informed judgments con-
cerning the type of prisons it wants. Thus, the recognition of the
constitutional rights of prisoners and others in communicating
would have the socially desirable result of promoting prison re-
form to an acceptable community standard.

Another issue raised in the Palmigiano case is whether limit-
ing the number of persons with whom a prisoner may correspond
is related to the maintenance of prison security. Once the First
Amendment rights of prisoners are recognized and the prison
officials are deemed to have no duty to protect the community
from prisoner communications, it would seem that only reasona-
ble limitations imposed by time and space requirements within
the prison can be legally justified. The court in Palmigiano noted
this probable conclusion by remarking, “Why should there be
any limitation on the number of correspondents except as it may

© 326 F_ Supp. 209 (D Mass. 1971).
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be based on the amount of time available to the inmate for
writing letters and the amount of physical space and facilities
available?” + It would thus be difficult to sustain those prison
regulations which prohibit correspondence to an unmarried
woman on the basis of prison security or discipline.

By extending the Palmigiano and Fortune Society ** holdings to
visitation regulations, it would seem that any prison rules limiting
visitation rights to persons who have a specified relationship with
the prisoner would be an unconstitutional impairment of the first
amendment rights of both the prisoners and those persons desir-
ing to communicate verbally with them. More stringent restric-
tions based on the need for maintaining security and good
order would be justified only where a prisoner has established
himself as a threat to institutional order by a pattern of violent
conduct within or outside the institution,* such as the recent
controversy surrounding the Soledad Brothers in San Quentin,
where the consequences of a breach in security controls on
visitors have been dismally portrayed. However, even such pri-
soners as George Jackson can be effectively controlled by the use
of hand and leg irons along with tranquilizers. In view of the
recent San Quentin disaster, prison officials will be reluctant to
permit access to prisoners in punitive segregation though it
certainly is feasible so long as the visitors are willing to subject
themselves to verbal abuse from the inmates, and the internal
structure and security of the institution preclude the possibility
of their physical abuse. Such a policy might have the additional
benefits of insuring that maximum security areas would be prop-
erly maintained and aiding rehabilitation. Any person willing to
enter this area would have an interest in the welfare of the
prisoner at least as strong as that of the confinement personnel.

In Seale v. Manson,* the court used the concept of reasonable-
ness in limiting contact of prisoners with the outside community
to attorneys and relatives. The opinion is noteworthy in its ap-
proval of limitations on the number of press interviews of
prisoners, stating that gaining notoriety and becoming a “wheel”
in the prison is a proper concern of prison administration.

“ Palmigiano v. Travisano, 317 F. Supp. 776, 791 (D.R.l. 1970).

2 Fortune Society v. McGinnis, 319 F. Supp. 901 (S.D.N.Y_1970).

“Compare Davis v. Superior Court, 176 Cal. App.2d 8, 346 P.2d 613
(1959), with Walker v. Pate, 366 F.2d 502 (7th Cir. 1966), cert. den., 384
U.S. 966 (1966), and see United States ex rel. Raymonds v. Rundle, 276 F.
Supp. 637 (E.D.Pa 1967) (greater restrictions on visitation rights of
prisoners sentenced 1 death are reasonable in view of the need for closer
supervision).

“ 326 F. Supp. 1375 (D. Conn. 1971).
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In contrast, verbal expressions by prisoners directed to fellow
inmates can be restricted because of the threat such expressions
may pose as incitements to violence. In such cases the normal
presumption against prior restraint of potentially inflammatory
speech is not relevant because prison officials must be empowered
to suppress violence in the first stages out of sheer necessity.*

The Army regulations governing the communications of mili-
tary prisoners generally provide for limitations on mail and
visiting privileges only as dictated by security control, correc-
tional requirements, and facilities available.#® In this area, the

“ A prisoner may be punished for uttering words which tend to incite a
breach of prison discipline or a riot. Fulwood v. Clemmer, 206 F. Supp. 370
(DDC 1962). Attempts of prisoners to speak in a milieu where such speech
may incite insurrection must be tempered; in g prison environment strong
restraint of speech and heavy penalties for violation of these restraints are
in order, Roberts v. Pepersack, 256 F. Supp. 415 (D. Md. 1966), cert. den.,
389 U.S. 877 (1966).

* Army Reg. ND. 190-4, para 5-4 (12 Jun. 1969) [hereafter cited as AR
190-4].

“The maintenance of wholesome and frequent contacts with their families
and others genuinely interested in their welfare is a vital factor in the
correction of prisoners. The right of prisoners to mail and visiting privileges
will be limited only by security control, and correctional requirements as
provided herein, and the facilities available for proper inspection, handling,
and supervision. Restrictions on mail or visiting privileges will not be
imposed as a disciplinary measure.

a. Authorized correspondents and visitors.

No limitations will be imposed as to the number of persons who may be
approved for the purpose of visiting or corresponding with a prisoner except
as necessary to maintain security and control. The prisoner’s wife, children,
parents, brothers, and sisters should uniformly be approved unless dis-
approval is required in the interest of safe administration or the prisoner’s
welfare. Other persons may be approved as correspondents and visitors when
this appears to be in the best interest of the prisoner.

b. Mail.

(1) Restrictions will not be placed on the number of letters to or from
authorized correspondents, except as necessary for security and control,
prevention of unreasonable individual excesses, or to prevent delays in
processing mail. Prisoners will be authorized to retain reasonable quantities
of mail in their immediate possession; they will not be required to destroy
excess retained mail, but will be given the opportunity to authorize
deposition [sic] by storage at the conf